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judge’s decision finding a violation or 
finding inapplicable the automated 
vessel exception, and the Secretary ei-
ther declines within thirty days to en-
tertain the appeal, pursuant to 
§ 655.655(c) of this part, or the Secretary 
affirms the administrative law judge’s 
determination; or 

(4) Where the administrative law 
judge finds that there was no violation 
by an attesting employer or that the 
automated vessel exception does apply, 
and the Secretary, upon review, issues 
a decision pursuant to § 655.655 of this 
part, holding that a violation was com-
mitted by an attesting employer or 
holding that the automated vessel ex-
ception does not apply. 

(c) The DHS, upon receipt of notifica-
tion from the Administrator pursuant 
to paragraph (b) of this section: 

(1) Shall not permit the vessels 
owned or chartered by the attesting 
employer to enter any port of the U.S. 
for a period of up to one year; 

(2) Shall, in the case of an employer 
determined to be ineligible for the 
automated vessel exception, thereafter 
require that such employer not use 
alien crewmembers(s) to perform the 
longshore activity(ies) at the specified 
port or location in the State of Alaska 
without having on file with ETA an at-
testation pursuant to § 655.520 of this 
part; and 

(3) Shall, in the event that the Ad-
ministrator’s notice constitutes a con-
clusive determination (pursuant to 
§ 655.670) that the prevailing practice at 
a particular U.S. port does not permit 
the use of nonimmigrant alien crew-
members for particular longshore ac-
tivity(ies), thereafter permit no em-
ployer to use alien crewmembers for 
the particular longshore activity(ies) 
at that port. 

(d) ETA, upon receipt of the Adminis-
trator’s notice pursuant to paragraph 
(b) of this section: 

(1) Shall, in the case of an attesting 
employer, suspend the employer’s at-
testation, either in whole or in part, 
for the port or location at issue and for 
any other U.S. port, and shall not ac-
cept for filing any attestation sub-
mitted by the employer for a period of 
12 months or for a shorter period if 
such is specified for that employer by 
the DHS; and 

(2) Shall, if the Administrator’s no-
tice constitutes a conclusive deter-
mination (pursuant to § 655.670) that 
the prevailing practice at a particular 
U.S. port does not permit the use of 
alien crewmembers for the longshore 
activity(ies), thereafter accept no at-
testation under the prevailing practice 
exception on Form ETA 9033 from any 
employer for the performance of the 
activity(ies) at that port, and shall in-
validate any current attestation under 
the prevailing practice exception on 
Form ETA 9033 for any employer for 
the performance of the activity(ies) at 
that port. 

[60 FR 3969, 3977, Jan. 19, 1995, as amended at 
71 FR 35520, June 21, 2006] 

§ 655.670 Federal Register notice of de-
termination of prevailing practice. 

(a) Pursuant to § 655.625(b), the Ad-
ministrator shall publish in the FED-
ERAL REGISTER a notice of the Admin-
istrator’s determination of any inves-
tigation regarding the prevailing prac-
tice for the use of alien crewmembers 
for particular longshore activity(ies) in 
a particular U.S. port (whether under 
an attestation or under the automated 
vessel exception). Where the Adminis-
trator has determined that the pre-
vailing practice in that U.S. port does 
not permit such use of alien crew-
members, and no timely request for a 
hearing is filed pursuant to § 655.630, 
the Administrator’s determination 
shall be the conclusive determination 
for purposes of the Act and subparts F 
and G of this part; the DHS and ETA 
shall, upon notice from the Adminis-
trator, take the actions specified in 
§ 655.665. Where the Administrator has 
determined that the prevailing prac-
tice in that U.S. port at the time of the 
investigation permits such use of alien 
crewmembers, the Administrator shall, 
in any subsequent investigation, give 
that determination appropriate weight, 
unless the determination is reversed in 
proceedings under § 655.630 or § 655.655. 

(b) Where an interested party, pursu-
ant to § 655.630, requests a hearing on 
the Administrator’s determination, the 
Administrator shall, upon the issuance 
of the decision of the administrative 
law judge, publish in the FEDERAL REG-
ISTER a notice of the judge’s decision as 
to the prevailing practice for the 
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longshore activity(ies) and U.S. port at 
issue, if the administrative law judge: 

(1) Reversed the determination of the 
Administrator published in the FED-
ERAL REGISTER pursuant to paragraph 
(a) of this section; or 

(2) Determines that the prevailing 
practice for the particular activity in 
the port does not permit the use of 
alien crewmembers. 

(c) If the administrative law judge 
determines that the prevailing practice 
in that port does not permit such use 
of alien crewmembers, the judge’s deci-
sion shall be the conclusive determina-
tion for purposes of the Act and sub-
parts F and G of this part (unless and 
until reversed by the Secretary on dis-
cretionary review pursuant to § 655.655). 
The DHS and ETA shall upon notice 
from the Administrator, take the ac-
tions specified in § 655.665. 

(d) In the event that the Secretary, 
upon discretionary review pursuant to 
§ 655.655, issues a decision that reverses 
the administrative law judge on a mat-
ter on which the Administrator has 
published notices in the FEDERAL REG-
ISTER pursuant to paragraphs (a) and 
(b) of this section, the Administrator 
shall publish in the FEDERAL REGISTER 
a notice of the Secretary’s decision and 
shall notify the DHS and ETA. 

(1) Where the Secretary reverses the 
administrative law judge and deter-
mines that, contrary to the judge’s de-
cision, the prevailing practice for the 
longshore activity(ies) in the U.S. port 
at issue does not permit the use of 
alien crewmembers, the Secretary’s de-
cision shall be the conclusive deter-
mination for purposes of the Act and 
subparts F and G of this part. Upon no-
tice from the Administrator, the DHS 
and ETA shall take the actions speci-
fied in § 655.665. 

(2) Where the Secretary reverses the 
administrative law judge and deter-
mines that, contrary to the judge’s de-
cision, the use of alien crewmembers is 
permitted by the prevailing practice 
for the longshore activity(ies) in the 
U.S. port at issue, the judge’s decision 
shall no longer have the conclusive ef-
fect specified in paragraph (b) of this 
section. Upon notice from the Adminis-
trator, the DHS and ETA shall cease 
the actions specified in § 655.665. 

§ 655.675 Non-applicability of the 
Equal Access to Justice Act. 

A proceeding under subpart G of this 
part is not subject to the Equal Access 
to Justice Act, as amended, 5 U.S.C. 
504. In such a proceeding, the adminis-
trative law judge shall have no author-
ity to award attorney fees and/or other 
litigation expenses pursuant to the 
provisions of the Equal Access to Jus-
tice Act. 

Subpart H—Labor Condition Appli-
cations and Requirements for 
Employers Seeking To Employ 
Nonimmigrants on H–1b Visas 
in Specialty Occupations and 
as Fashion Models, and Re-
quirements for Employers 
Seeking To Employ Non-
immigrants on H–1b1 and E–3 
Visas in Specialty Occupa-
tions 

SOURCE: 59 FR 65659, 65676, Dec. 20, 1994, un-
less otherwise noted. 

§ 655.700 What statutory provisions 
govern the employment of H–1B, H– 
1B1, and E–3 nonimmigrants and 
how do employers apply for H–1B, 
H–1B1, and E–3 visas? 

Under the E–3 visa program, the Im-
migration and Nationality Act (INA), 
as amended, permits certain non-
immigrant treaty aliens to be admitted 
to the United States solely to perform 
services in a specialty occupation (INA 
section 101(a)(15)(E)(iii)). Under the H– 
1B1 visa program, the INA permits non-
immigrant professionals in specialty 
occupations from countries with which 
the United States has entered into cer-
tain agreements that are identified in 
section 214(g)(8)(A) of the INA to tem-
porarily enter the United States for 
employment in a specialty occupation. 
Employers seeking to employ non-
immigrant workers in specialty occu-
pations under H–1B, H–1B1, or E–3 visas 
must file a labor condition application 
with the Department of Labor as de-
scribed in § 655.730(c) and (d). Certain 
procedures described in this subpart H 
for obtaining a visa and entering the 
U.S. after the Department of Labor at-
testation process, including procedures 
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